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I. INTRODUCTION 
  
 

 Purpose.  This document responds to the Commission’s recent establishment, in 

Order No. 1309, of a rulemaking docket for comments on potential ways to improve and 

expedite the handling of “N-cases” consistent with due process.1   

  

II. ORDER NO. 1309’s CONTEXT AND APPROACH 

 

 Context.  An “N-case” involves a Postal Service request for an advisory opinion 

on a nationwide (or substantially nationwide) change in service.  This type of case was 

initially authorized in section 3661(b) of the Postal Reorganization Act of 1970 (PRA).  It 

was retained as part of the revised regulatory framework in the Postal Accountability 

and Enhancement Act (PAEA) of 2006.  

                                                            
  1 See Order No. 1309, Advance Notice of Proposed Rulemaking on Modern Rules of Procedure 
for Nature of Service Cases under 39 U.S.C. 3661, April 10, 2012 (Advance Notice).  The Advance 
Notice appears at 77 FR 23177 (April 18, 2012). 
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Order No. 1309 makes clear that consideration of revisions that would foster 

issuance of timely and relevant advisory opinions does not arise in a vacuum.  Instead, 

the Commission affirmatively notes that the three PAEA-era N-cases completed to date 

have required 5 months (for Docket No. N2011-1), 8 months (for Docket No. N2009-1) 

and 12 months (for Docket No. N2010-1).  Id. at 3.  It acknowledges that the Postal 

Service has expressed a need for a more expeditious hearing process, especially in 

light of its financial difficulties.  Id.  It refers to limited hearings at the Nuclear Regulatory 

Commission (NRC) for licensing purposes, citing a decision in Citizens’ Awareness 

Network v. U.S.  It also observes that a legislative proposal pending as of issuance of 

Order No. 1309 would impose a deadline of 90 days for issuance of advisory opinions, 

based on the date of the request was filed.  Id. (referencing section 206 of S.1010, 112th 

Congress).   

 The “hard” deadline in the referenced legislation stands in contrast to the 

Commission’s support, in its September 22, 2011 Section 701 Report, for retention of 

an open-ended period for consideration, subject to the Postal Service’s ability to request 

expedited processing for a time-sensitive matter.  Section 701 Report at 84.  The Postal 

Service’s response to the Commission’s suggestion expresses a preference for the 

approach in the S. 1010.  Id., United States Postal Service Response to Commission’s 

Draft Section 701 Report at 22. 

 “Advance” notice.  The history of N-cases since Reorganization has been 

shaped, to different degrees, by several factors, including: 

  

 (1)  the definition of what constitutes a “nationwide or substantially 
         nationwide change in service;” 
 
 (2)  the assumption that the APA requires trial-type hearings; and 

 
 (3)  the existence, in Commission rules, of a deadline for a Postal Service 
           request, but the absence of a deadline for issuance of a Commission 
                decision, coupled with varying ranges of time for completion of a case. 
 
 The second and third factors also shape this rulemaking. 
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 Format.  The Commission’s request for comments takes the form of an Advance 

Notice of Proposed Rulemaking.  In keeping with its conventional approach to this type 

of notice, the Commission does not present any specific revisions to the rules of 

practice governing N cases.  Instead, it presents some background information and 

poses the following questions as a springboard for suggestions from commenters on: 

 

   whether changes to current N-case procedures and regulations are 
      warranted; 

  
 if so, what those changes should be; and 

 other relevant subjects. 

 

Order No. 1309 at 1-2. 

 

 The Commission further encourages those who discuss new approaches to 

address “what procedural safeguards must be preserved to assure that meaningful 

public participation and the Commission’s decisions are helpful to the Postal Service’s 

decisionmaking process … .”  Id. at 7. 

  

 Scope of comments.  To assist in the development of the rulemaking record, this 

submission discusses the interests of the general public in N-cases.  In brief, with  

respect to these interests, the advice that emerges from an N-case proceeding may be 

of limited utility if the Postal Service does not receive the opinion in a timely fashion.  

Thus, exploring ways to expedite the process is appropriate.  At the same time, N-

cases, by their very nature, have always posed significant hurdles to individuals, small 

interest groups, associations and others who wish to participate “in a meaningful way.”  

Thus, accelerating N-cases might pose the potential for exacerbating the situation, 

given the impact on factors such as the time an association may need to obtain 

approval to participate; the need to balance an interest in participation with other 
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priorities; concern about funding, including how participation might impact the balance 

sheet if expenditures are concentrated in a relatively short period; and obtaining 

qualified assistance.    

 On the other hand, some individuals, businesses, and groups or associations 

might find that a shorter process and/or new practices would be acceptable, especially if 

the revised process allowed them access to data and information at the heart of the 

proposal without the need for extended discovery requests. 

  

III. THE INTERESTS OF THE GENERAL PUBLIC IN THIS RULEMAKING 

 

 The Commission’s issuance of the Advance Notice serves the interests of the 

general public by signaling a willingness to take a fresh look at the N case process, 

while affirmatively recognizing that any proposed new procedures may require 

procedural safeguards “to assure meaningful public participation and the Commission’s 

decisions are helpful to the Postal Service … .”  Order No. 1309 at 7.  More specifically, 

the interests of the general public in this rulemaking lie in balancing stakeholders’ 

interests in N-cases so that agency rules and related internal practices foster 

development of a sound record in ways that allow the Commission to provide the Postal 

Service with expert advice as close as practicable to the intended implementation date 

of the proposed service change.  In this formulation: 

 

 “stakeholders” include not only the Postal Service, the Commission, and 
the general public,  but affected mailers and the Congress; 

 
 

 a “sound record“ entails both accuracy and adequacy, but not perfection 
or exhaustion of all possible avenues of inquiry; 

 
 “rules” cover both Subpart A and Subpart D, but the ability to adopt  

     changes that would significantly expedite N-case processing  turns on 
  what is required under (1) section 3661’s reference to “a hearing on the 
  record under 556 and 557” or (2) what may be required or allowed under 
  new legislation. 
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 “related internal practices” means things such as revisiting budget 
priorities, on a short- or long-term basis (if allocation of agency resources 
is found to materially affects the Commission’s ability to process a case) 
or refining the post-hearing internal review process (if such refinements 
would facilitate expedited issuance of advisory opinions). 

 
 “as close as practicable” to the implementation date means issuance of an 

advisory opinion that is sufficiently timely and contemporaneous to allow 
the Postal Service an opportunity to consider the proffered advice and 
make adjustments, if appropriate. 

 
 
IV.   The Logic of the Commission’s Original Implementing Rules 

 The original N case rules were part of an initial “agency start-up package.”  In 

considering whether changes to N-case rules should be made, it is useful to consider 

how they were developed.  Review of early dockets shows that shortly after its 

inception, the Commission issued rules of practice to address its major statutory 

responsibilities under the Postal Reorganization Act of 1970 (PRA).  That effort — 

Docket No. RM71-1 — included a special set of five provisions for N case proceedings.  

These provisions were designated as §§ 3001.71 through 3001.75 and collectively 

organized as Subpart D of 39 CFR Part 3001. 

 The preamble to the original rule indicates that issuance of the Part 3001 

regulations was spurred by a sense of urgency about postal finances and the 

expectation that the Postal Service would soon be filing the first omnibus rate case: 

   

  The Postal Reorganization Act, as well as the legislative history 
  and matters developed in pertinent hearings before committees 
  of the House  and Senate, including presentations to the Congress 
  by the Postal Service concerning revenue objectives and imminent   
  proposals for postal rate increases, point to the urgency of the immediate 
  promulgation of Part 3001. 
 
36 FR 396 (January 12, 1971).   
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 This may account for why Subpart D and the other components of Part 3001 

were collectively issued as a final rule, effective upon publication, with minimal 

discussion and explanation.2  It is relatively easy to see, however, that Subpart D was 

tailored to anticipated N case needs but, by design, was never intended to serve as a 

stand-alone apparatus for handling an advisory opinion request.  Four of the five 

provisions were relatively spare, consisting of only one paragraph.  The exception — 

rule 74 — consisted of several paragraphs dealing addressing the contents of requests 

for advisory opinions.  Instead, rule 71 incorporated by reference the much more 

extensive rules of general applicability in Subpart A, including the “Definitions” section.3  

Notably, one of the entries is for a “Hearing,” which was defined as follows in section 

3001.5(j):  “`Hearing’ means a hearing under sections 556 and 557 of title 5, United 

States Code (80 Stat. 386), as provided by sections 3624,3661, and 3662 of the Act. 

 Another entry of interest is the definition of “Record” in rule 3001.5, which 

provides:  `Record’ means the transcript of testimony and exhibits, together with all 

papers and requests filed in the proceeding, which constitutes the exclusive record for 

decision.  This definition points to the assumption that “testimony,” one of the hallmarks 

of a trial-type proceeding, would be filed and will be part of the record in an N-case. 

 In addition, rules 72 and 75 referenced one or more specific Subpart A rules.  

The following table summarizes the inter-relationship between Subparts A and D.  

  

 

 

 

 

 
                                                            
  2 To facilitate access to this document, a pdf version of 36 FR 396 (January 12, 2012) is attached.  Markings 
are as found in the original. 
  3 The Commission also employed the incorporation by reference drafting technique for three of 
the four other case-specific subparts adopted in Docket No. RM71-1. See § 3001.51 (rate and fee cases); 
§3001.61 (mail classification); and 3001.81 (formal rate and service complaints).  The rulemaking 
provision (Section 3001.41) did not reference Subpart A, ostensibly because hearings are not a feature of 
rulemakings. 
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Table 1 

Subpart D— 
Rules Applicable to 

Requests for Changes in the Nature of Postal Services 

(Docket No. RM71-1)  

 
    

Section Caption Subpart A  
Reference? 

Referenced 
Provision 

Presumptive Reason  
for Reference 

3001.71 Applicability Yes Subpart A 
(in its 
entirety)    

Drafting technique to avoid 
repetition  

3001.72 Filing of formal 

requests 

Yes 3001.9 Commission’s address for 
filing, etc.  

3001.10 Form and number of copies 
3001.11 Contents of documents, 

including “post office 
address” for service     

3001.74 Contents of formal Postal 
Service advisory opinion 
requests   

3001.73 Filing of prepared 
direct evidence 

No N.A. N.A. 

3001.74 Contents of formal 
requests 

No N.A. N.A. 

3001.75 Service by the 
Postal Service 

Yes 3001.12 Details of service of 

documents 

 

 

  

 In terms of deadlines, rule 72 gave expression to the statute’s reference to filing 

a request for an advisory opinion a “reasonable” time before the expected 

implementation date by requiring the submission to be made “not less than 90 days in 

advance” of the proposed effective date.  It did not include a corollary requirement for 

issuance of a Commission decision within a time certain.  However, given Subpart D’s 

incorporation of Subpart A, this does not mean that N-cases could be conducted without 

any concern for time, as they were subject to rule 30’s requirement that presiding 

officers:  “. . . direct the order of presentation of evidence and issue such other 
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procedural orders as may be necessary to assure the orderly and expeditious 

conclusion of the hearing.”   (Emphasis supplied.)   So, despite the absence of a 

deadline for a decision, the original rules reflected an appreciation of the need for 

expedition, and the expectation that Commission proceedings, including N cases, would 

be guided by this principle. 

 Subpart D was later revised in relatively minor ways to mirror across-the-board 

changes in matters such as limited participation, service practices, and Federal Register 

publication requirements.4  None of these fundamentally changed the approach to N-

case proceedings or to expedite them in any significant sense. 

 

V. THE ROLE OF THE ADMINISTRATIVE PROCEDURE ACT (APA)  

  

 What goes unstated in the preamble is that Part 3001’s organization reflects an 

assumption that the wording of section 3661(b) requires N-cases to be conducted as 

trial-type proceedings.  Specifically, section 3661(c) establishes the following 

precondition to Commission action on a request for an advisory opinion: 

 

 

  The Commission shall not issue its opinion on any proposal until an  
  opportunity for hearing on the record under sections 556 and 557 of  
  title 5 has been accorded to the Postal Service, users of the mail, and an  
  officer of the Commission of the Commission who shall be required to  
  represent the interests of the general public. 
 
(Emphasis supplied). 

 

                                                            
  4  See, for example, PRC Order Promulgating Amendments to Rules of Practice and Procedure in 
Docket No. RM73-2 Limited Participation in Commission Proceedings by Persons Not Parties Docket No. 
RM73-2 (issued February 6,1973) and  Amendments to In Docket No. RM73-2, General Practice and 
Procedural Rules (Excluding Evidentiary and Filing Requirements), dated February 9, 1973 (Federal 
Register publication).   
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 The highlighted phrase includes what is widely referred to in legal circles as 

“magic words” triggering formal adjudication under the APA, as opposed to simply a 

“hearing on the record” — which may be the language the Nuclear Regulatory 

Commission operates under for certain licensing procedures — and to the other APA-

sanctioned type of federal agency action, which is “informal” rulemaking.  In short, the 

Commission’s adherence to trial-type proceedings in N-cases is not because it is “set in 

its old PRA ways,” but because the PAEA retained the link to formal adjudication under 

the APA.  Thus, N-cases have been marked, among other things, by an extensive array 

of testimony, exhibits, library references, and written and oral cross-examination.  

Further consideration needs to be given to whether the NRC’s limited hearing process is 

based on language that simply refers to a “hearing on the record” or to the more 

extensive language in section 3661(c). 

 Many regard the opportunity for cross-examination under formal adjudication as 

“the gold standard” for getting to the heart of an issue, but this practice also contributes 

to the cost, complexity, and length of proceedings.  In addition, in terms of the initial 

filing, the longstanding approach allows the Postal Service to place a large amount of 

documentation before the Commission, and then requires others to marshal resources 

to ferret out critical details contained in spreadsheets, testimony and other documents.  

This adds to the time needed to understand the ramifications of a proposal and to the 

time for completion. 

 A filing in an early N-case provides this useful perspective on the ultimate 

objective of any N-case review: 

 

  The essential thrust of § 3661 is that, in making decisions which 
   affect the nature and character of the services provided to the 
  general public, postal management must set forth on a public record 
  the reasons behind any such change and the justification for it.  Interested  
  parties must have an opportunity to participate in that record, upon which  
  this Commission will base its advisory opinion.  Section 361 is, in effect, 
  a “sunlight” provision equiring the Postal Service to be open and forthright  
  when it makes significant changes in the nature of postal services, even  
  though those changes are for management to suggest and to implement. 
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Memorandum of United Parcel Service on Questions Presented in Commission Order 
No. 62, and on Meaning of 39 U.S.C.  § 3661 (July 14, 1975) in Docket No. N75-1, 
Response to PRC Order No. 62. 
 

 Update on S. 1010 and other related legislation..  As of June 15, 2012, a search 

on THOMAS, the Library of Congress’s legislative web site, indicates there has been no 

post-hearing action on S. 1010.  Nor has there been action on another bill, H.R. 2967, 

since its referral to subcommittee following introduction.  This bill includes section 306, 

captioned “Expedited Consideration of Service Changes by PRC.”  It provides: 

  

 Section 3661 is amended-- 

 (1) by redesignating subsection (c) as subsection (d); and 

 (2) by inserting after subsection (b) the following: 

 `(c) If the Postal Service seeks expedited processing for time-sensitive 
 advisory opinions, it shall state such request in its proposal filed under 
 subsection (b) and the Commission, to the extent practical and in 
 accordance with subsection (d), shall comply with the request for  
 expedited consideration.' 

  

 However, the Senate has passed S. 1789, which includes a provision captioned  

“Time Limits for Consideration of Service Changes.”   This provision includes language 

affecting both the length of the N-case process and how soon the Postal Service can 

take action on a proposed nationwide change.  Of interest with respect to expedition on 

the Commission’s part is language providing that upon receipt of an advisory opinion 

request, the Commission shall provide the opinion not later than 90 days after the date 

of receipt of the proposal or a date that the Commission and Postal Service may, not 

later than 1 week after receipt, determine jointly. 
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VI. CONCLUSION 

 

With respect to the questions the Commission posed in Order No. 1309, the 

answer is “Yes” as to whether some changes in its current rules N-case rules and 

practices are warranted.  As to what the changes should be, the answer depends on 

what “a hearing on the record under APA §§ 556 and 557” requires and whether a 

legislative change removing or altering that phrase is adopted.  Absent a legislative 

change, a closer look is needed at the precise language that led to the Citizens 

Awareness decision before that case can be considered a precedent for limited 

hearings.   

If N-case proceedings continue to be conducted under the longstanding belief  

that “a hearing on the record under APA §§ 556 and 557” demands a full array of trial-

type proceedings in N cases, then “expediting” changes would likely be limited to new or 

revised case management techniques.  Some conforming changes to certain Subpart A 

requirements might be needed or the Commission could consider establishing a more 

self-contained Subpart D.  On the other hand, if legislation is enacted changing the 

hearing standard, a much broader range of more fundamental changes can be 

considered.   

Under any scenario, there are significant implications for the interests of the 

general public.  These could be served, in general terms, by keeping the “sunlight” the 

objective in mind, and using this objective to guide development of a sound record.  

Early access to all essential supporting documentation would be essential.   

 

Respectfully submitted,  

 

Patricia A. Gallagher 
Public Representative in Docket No. RM2012-4 
 
901 New York Ave NW Suite 200 
202-789-6824 
pat.gallagher@prc.gov 
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